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ABOUT ME

* Currently Counsel at Margulis Gelfand, LLC

+ Former federal prosecutor with substantial
experience investigating and prosecuting
financial fraud cases

+ Former investigative attorney for Federal
Energy Regulatory Commission with
experience regarding asset tracking through
layers of corporate entities

» Federal experience, including trial work,
defending people accused of money
laundering and hiding assets
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MARGULIS GELFAND LLC

ABOUT THE FIRM

* We have assembled a team with a track record of success and a commitment
to stay at the cutting edge of our field. Our team includes two former federal
prosecutors, a former federal agent, high-stakes civil litigators, and veteran
trial lawyers with more than 120 years of collective experience.

* We handle criminal defense and white-collar cases, civil litigation, tax
controversy, state and federal appeals, internal investigations, and many other
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Attorneys at Law
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Fraudulent Asset Transfer

* Generally, moving assets of any kind to remove them from the reach of a
creditor, the Government, or any other entity or person with a possible
claim against those assets

» Common recipients of fraudulent transfers include:
* Family members
* Other business entities
* New
» Unknown to creditor

/usts
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Statutory Framework

* State Law Architecture * Federal Statutes
» Uniform Voidable Transactions * Bankruptcy (Title 11)
Act , - 11 US.C. § 548

» Adopted in 43 states, e Fraudul T £
Washington, D.C,, and the raudu Fj’nt .rans ers
U.S. Virgin Islands and Obligations

« Formerly known as the » Tax Code (Title 26)
Uniform Fraudulent « 26 US.C. § 9822

Transfer Act }
 Sham Transactions
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Uniform Voidable Transaction Act

* Two Categories Make a Transaction Voidable:
~* "Actual Intent” to: 4
* Hinder
* Delay
* Defraud

~ * Not Receiving "Reasonably Equivalent Value”

o
4

iz Defense Against Claim
* Good faith
» Reasonably Equivalent Value

L cile 4(a), 8(a)
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Uniform Voidable Transaction Act

* Indicia of "Actual Intent”
* Transfer to an “Insider”
e Retention of Control of the Asset
* Concealment of the Transfer
* Pending Claim When Transfer Occurred
* Transferred Almost All Assets
 Debtor Absconded Following Transfer
* Multi-Layer Transfer

ATA Section 4(b)

"4 NBI
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Uniform Voidable Transaction Act

«"Reasonably Equivalent Value”

* First step — Was something of value received in
exchange?

* Second step — Was is reasonably equivalent?
* Question of fact
* Creditor’s point of view controls
» Basically, a question of common sense

f In re Jordan, 392 B.R. 428 (D. Id. 2008)

v o NBI
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Uniform Voidable Transaction Act

*Remedies for a Creditor
~*»Avoidance of transaction
» Attachment of asset
* Injunction against further disposition
~ *Appointment of Receiver

- elevy
/ « OTHER RELIEF

A’Section 7
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Federal Statutes

*11 U.S.C. § 548
*Avoid Transfer or Obligation

p26 U.S.C8 9722

lgnore Transaction and Impose Tax
Liability

s

BUSINESS
INSTITUTE

Not “Remedies”

18 LESF-5-152(7)

» Knowingly and Fraudulently Transfer

*In anticipation of, or during, bankruptcy
proceeding

*5 Year Felony
«26 U.S.C. § 7201

* Evade or Defeat a Tax

/’ Year Felony

BUSINESS
INSTITUTE
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Gregory P. Bailey
Margulis Gelfand LLC
greg@margulisgelfand.com

Relevant Statutes:

UNIFORM VOIDABLE TRANSACTIONS ACT
(Formerly Uniform Fraudulent Transfer Act)
(As Amended in 2014)

As adopted in lllinois as 740 ILCS 160

(740 ILCS 160/1) (from Ch. 59, par. 101)

Sec. 1. This Act shall be known and may be cited as the Uniform Fraudulent
Transfer Act.
(740 ILCS 160/2) (from Ch. 59, par. 102)

Sec. 2. As used in this Act:

(a) "Affiliate" means:

(1) a person who directly or indirectly owns, controls, or holds with power to
vote, 20% or more of the outstanding voting securities of the debtor, other than
a person who holds the securities,

(A) as a fiduciary or agent without sole discretionary power to vote the
securities; or

(B) solely to secure a debt, if the person has not exercised the power to
vote;

(2) a corporation with 20% or more outstanding voting securities which are
directly or indirectly owned, controlled, or held with power to vote, by the debtor
or a person who directly or indirectly owns, controls, or holds with power to vote,
20% or more of the outstanding voting securities of the debtor, other than a
person who holds the securities,

(A) as a fiduciary or agent without sole power to vote the securities; or
(B) solely to secure a debt, if the person has not in fact exercised the
power to vote;
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(3) a person whose business is operated by the debtor under a lease or
other agreement, or a person substantially all of whose assets are controlled by
the debtor; or

(4) a person who operates the debtor's business under a lease or other
agreement or controls substantially all of the debtor's assets.

(b) "Asset" means property of a debtor, but the term does not include:

(1) property to the extent it is encumbered by a valid lien;

(2) property to the extent it is generally exempt under laws of this State; or

(3) an interest in property held in tenancy by the entireties to the extent it is
not subject to process by a creditor holding a claim against only one tenant.

(c) "Claim" means a right to payment, whether or not the right is reduced to
judgment, liquidated, unliquidated, fixed, contingent, matured, unmatured,
disputed, undisputed, legal, equitable, secured, or unsecured.

(d) "Creditor" means a person who has a claim, including a claim for past-due
child support.

(e) "Debt" means liability on a claim.

(f) "Debtor" means a person who is liable on a claim.

(9) "Insider" includes:

(1) if the debtor is an individual,

(A) a relative of the debtor or of a general partner of the debtor;

(B) a partnership in which the debtor is a general partner;

(C) a general partner in a partnership described in clause (B); or

(D) a corporation of which the debtor is a director, officer, or person in
control;

(2) if the debtor is a corporation,

(A) a director of the debtor;

(B) an officer of the debtor;

(C) a person in control of the debtor;

(D) a partnership in which the debtor is a general partner;

(E) a general partner in a partnership described in clause (D); or

(F) a relative of a general partner, director, officer, or person in control of
the debtor;

(3) if the debtor is a partnership,
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(A) a general partner in the debtor;
(B) a relative of a general partner in, a general partner of, or a person in
control of the debtor;
(C) another partnership in which the debtor is a general partner;
(D) a general partner in a partnership described in clause (C); or
(E) a person in control of the debtor;
(4) an affiliate, or an insider of an affiliate as if the affiliate were the debtor;
and
(5) a managing agent of the debtor.

(h) "Lien" means a charge against or an interest in property to secure payment
of a debt or performance of an obligation, and includes a security interest
created by agreement, a judicial lien obtained by legal or equitable process or
proceedings, a common-law lien, or a statutory lien.

(i) "Person" means an individual, partnership, corporation, association,
organization, government or governmental subdivision or agency, business trust,
estate, trust, or any other legal or commercial entity.

(j) "Property" means anything that may be the subject of ownership.

(k) "Relative" means an individual related by consanguinity within the third
degree as determined by the common law, a spouse, or an individual related to a
spouse within the third degree as so determined, and includes an individual in an
adoptive relationship within the third degree.

(I) "Transfer" means every mode, direct or indirect, absolute or conditional,
voluntary or involuntary, of disposing of or parting with an asset or an interest in
an asset, and includes payment of money, release, lease, and creation of a lien or
other encumbrance.

(m) "Valid lien" means a lien that is effective against the holder of a judicial lien
subsequently obtained by legal or equitable process or proceedings.

(740 ILCS 160/3) (from Ch. 59, par. 103)

Sec. 3. (a) A debtor is insolvent if the sum of the debtor's debts is greater than
all of the debtor's assets at a fair valuation.

(b) A debtor who is generally not paying his debts as they become due is
presumed to be insolvent.
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(c) A partnership is insolvent under subsection (a) if the sum of the
partnership's debts is greater than the aggregate, at a fair valuation, of all of the
partnership's assets and the sum of the excess of the value of each general
partner's nonpartnership assets over the partner's nonpartnership debts.

(d) Assets under this Section do not include property that has been transferred,
concealed, or removed with intent to hinder, delay, or defraud creditors or that
has been transferred in a manner making the transfer voidable under this Act.

(e) Debts under this Section do not include an obligation to the extent it is
secured by a valid lien on property of the debtor not included as an asset.

(740 ILCS 160/4) (from Ch. 59, par. 104)

Sec. 4. (a) Value is given for a transfer or an obligation if, in exchange for the
transfer or obligation, property is transferred or an antecedent debt is secured or
satisfied, but value does not include an unperformed promise made otherwise
than in the ordinary course of the promisor's business to furnish support to the
debtor or another person.

(b) For the purposes of paragraph (2) of subsection (a) of Section 5 and Section
6, a person gives a reasonably equivalent value if the person acquires an interest
of the debtor in an asset pursuant to a regularly conducted, noncollusive
foreclosure sale or execution of a power of sale for the acquisition or disposition
of the interest of the debtor upon default under a mortgage, deed of trust, or
security agreement.

(c) A transfer is made for present value if the exchange between the debtor
and the transferee is intended by them to be contemporaneous and is in fact
substantially contemporaneous.

(740 ILCS 160/5) (from Ch. 59, par. 105)

Sec. 5. (a) A transfer made or obligation incurred by a debtor is fraudulent as
to a creditor, whether the creditor's claim arose before or after the transfer was
made or the obligation was incurred, if the debtor made the transfer or incurred
the obligation:

(1) with actual intent to hinder, delay, or defraud any creditor of the debtor; or

(2) without receiving a reasonably equivalent value in exchange for the transfer
or obligation, and the debtor:
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(A) was engaged or was about to engage in a business or a transaction for
which the remaining assets of the debtor were unreasonably small in relation to
the business or transaction; or

(B) intended to incur, or believed or reasonably should have believed that he
would incur, debts beyond his ability to pay as they became due.

(b) In determining actual intent under paragraph (1) of subsection (a),
consideration may be given, among other factors, to whether:

(1) the transfer or obligation was to an insider;

(2) the debtor retained possession or control of the property transferred after
the transfer;

(3) the transfer or obligation was disclosed or concealed;

(4) before the transfer was made or obligation was incurred, the debtor had
been sued or threatened with suit;

(5) the transfer was of substantially all the debtor's assets;

(6) the debtor absconded;

(7) the debtor removed or concealed assets;

(8) the value of the consideration received by the debtor was reasonably
equivalent to the value of the asset transferred or the amount of the obligation
incurred;

(9) the debtor was insolvent or became insolvent shortly after the transfer was
made or the obligation was incurred;

(10) the transfer occurred shortly before or shortly after a substantial debt was
incurred; and

(11) the debtor transferred the essential assets of the business to a lienor who
transferred the assets to an insider of the debtor.

(740 ILCS 160/6) (from Ch. 59, par. 106)

Sec. 6. (a) A transfer made or obligation incurred by a debtor is fraudulent as
to a creditor whose claim arose before the transfer was made or the obligation
was incurred if the debtor made the transfer or incurred the obligation without
receiving a reasonably equivalent value in exchange for the transfer or obligation
and the debtor was insolvent at that time or the debtor became insolvent as a
result of the transfer or obligation.
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(b) A transfer made by a debtor is fraudulent as to a creditor whose claim
arose before the transfer was made if the transfer was made to an insider for an
antecedent debt, the debtor was insolvent at that time, and the insider had
reasonable cause to believe that the debtor was insolvent.

(740 ILCS 160/7) (from Ch. 59, par. 107)

Sec. 7. For the purposes of this Act:

(a) a transfer is made:

(1) with respect to an asset that is real property other than a fixture, but
including the interest of a seller or purchaser under a contract for the sale of the
asset, when the transfer is so far perfected that a good-faith purchaser of the
asset from the debtor against whom applicable law permits the transfer to be
perfected cannot acquire an interest in the asset that is superior to the interest of
the transferee; and

(2) with respect to an asset that is not real property or that is a fixture, when
the transfer is so far perfected that a creditor on a simple contract cannot acquire
a judicial lien otherwise than under this Act that is superior to the interest of the
transferee;

(b) if applicable law permits the transfer to be perfected as provided in
subsection (a) and the transfer is not so perfected before the commencement of
an action for relief under this Act, the transfer is deemed made immediately
before the commencement of the action;

() if applicable law does not permit the transfer to be perfected as provided in
subsection (a), the transfer is made when it becomes effective between the
debtor and the transferee;

(d) a transfer is not made until the debtor has acquired rights in the asset
transferred;

(e) an obligation is incurred:

(1) if oral, when it becomes effective between the parties; or

(2) if evidenced by a writing, when the writing executed by the obligor is
delivered to or for the benefit of the obligee.

(740 ILCS 160/8) (from Ch. 59, par. 108)

Sec. 8. (a) In an action for relief against a transfer or obligation under this Act, a

creditor, subject to the limitations in Section 9, may obtain:
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(1) avoidance of the transfer or obligation to the extent necessary to satisfy the
creditor's claim;

(2) an attachment or other provisional remedy against the asset transferred or
other property of the transferee in accordance with the procedure prescribed by
the Code of Civil Procedure;

(3) subject to applicable principles of equity and in accordance with applicable
rules of civil procedure,

(A) an injunction against further disposition by the debtor or a transferee, or
both, of the asset transferred or of other property;

(B) appointment of a receiver to take charge of the asset transferred or of
other property of the transferee; or

(C) any other relief the circumstances may require.

(b) If a creditor has obtained a judgment on a claim against the debtor, the
creditor, if the court so orders, may levy execution on the asset transferred or its
proceeds.

(740 ILCS 160/9) (from Ch. 59, par. 109)

Sec. 9. (a) A transfer or obligation is not voidable under paragraph (1) of
subsection (a) of Section 5 against a person who took in good faith and for a
reasonably equivalent value or against any subsequent transferee or obligee.

(b) Except as otherwise provided in this Section, to the extent a transfer is
voidable in an action by a creditor under paragraph (1) of subsection (a) of
Section 8, the creditor may recover judgement for the value of the asset
transferred, as adjusted under subsection (c), or the amount necessary to satisfy
the creditor's claim, whichever is less. The judgment may be entered against:

(1) the first transferee of the asset or the person for whose benefit the transfer
was made; or

(2) any subsequent transferee other than a good-faith transferee who took for
value or from any subsequent transferee.

(c) If the judgment under subsection (b) is based upon the value of the asset
transferred, the judgment must be for an amount equal to the value of the asset
at the time of the transfer, subject to adjustment as the equities may require.
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(d) Notwithstanding voidability of a transfer or an obligation under this Act, a
good-faith transferee or obligee is entitled, to the extent of the value given the
debtor for the transfer or obligation, to

(1) a lien on or a right to retain any interest in the asset transferred;

(2) enforcement of any obligation incurred; or

(3) a reduction in the amount of the liability on the judgment.

(e) A transfer is not voidable under paragraph (2) of subsection (a) of Section 5
or Section 6 if the transfer results from:

(1) termination of a lease upon default by the debtor when the termination is
pursuant to the lease and applicable law; or

(2) enforcement of a security interest in compliance with Article 9 of the
Uniform Commercial Code.

(f) A transfer is not voidable under subsection (b) of Section 6:

(1) to the extent the insider gave new value to or for the benefit of the debtor
after the transfer was made unless the new value was secured by a valid lien;

(2) if made in the ordinary course of business or financial affairs of the debtor
and the insider; or

(3) if made pursuant to a good-faith effort to rehabilitate the debtor and the
transfer secured present value given for that purpose as well as an antecedent
debt of the debtor.

(740 ILCS 160/10) (from Ch. 59, par. 110)

Sec. 10. A cause of action with respect to a fraudulent transfer or obligation
under this Act is extinguished unless action is brought:

(a) under paragraph (1) of subsection (a) of Section 5, within 4 years after the
transfer was made or the obligation was incurred or, if later, within one year after
the transfer or obligation was or could reasonably have been discovered by the
claimant;

(b) under paragraph (2) of subsection (a) of Section 5 or subsection (a) of
Section 6, within 4 years after the transfer was made or the obligation was
incurred; or

(c) under subsection (b) of Section 6, within one year after the transfer was
made or the obligation was incurred.

(740 ILCS 160/11) (from Ch. 59, par. 111)
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Sec. 11. Unless displaced by the provisions of this Act, the principles of law and
equity, including the law merchant and the law relating to principal and agent,
estoppel, laches, fraud, misrepresentation, duress, coercion, mistake, insolvency,
or other validating or invalidating cause, supplement its provisions.

(740 ILCS 160/12) (from Ch. 59, par. 112)
Sec. 12. This Act shall be applied and construed to effectuate its general

purpose to make uniform the law with respect to the subject of this Act among
states enacting it.
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11 U.S.C. § 548 - Fraudulent Transfers and Obligations

(a)

(1)The trustee may avoid any transfer (including any transfer to or for the benefit
of an insider under an employment contract) of an interest of the debtor in
property, or any obligation (including any obligation to or for the benefit of an
insider under an employment contract) incurred by the debtor, that was made or
incurred on or within 2 years before the date of the filing of the petition, if the
debtor voluntarily or involuntarily—

(A)made such transfer or incurred such obligation with actual intent to hinder,
delay, or defraud any entity to which the debtor was or became, on or after the
date that such transfer was made or such obligation was incurred, indebted; or
(B)

(i)received less than a reasonably equivalent value in exchange for such transfer
or obligation; and

(i)

()was insolvent on the date that such transfer was made or such obligation was
incurred, or became insolvent as a result of such transfer or obligation;

(Illwas engaged in business or a transaction, or was about to engage in business
or a transaction, for which any property remaining with the debtor was an
unreasonably small capital;

(Ilhintended to incur, or believed that the debtor would incur, debts that would
be beyond the debtor’s ability to pay as such debts matured; or

(IV)made such transfer to or for the benefit of an insider, or incurred such
obligation to or for the benefit of an insider, under an employment contract and
not in the ordinary course of business.

(2)A transfer of a charitable contribution to a qualified religious or charitable
entity or organization shall not be considered to be a transfer covered under
paragraph (1)(B) in any case in which—

(A)the amount of that contribution does not exceed 15 percent of the gross
annual income of the debtor for the year in which the transfer of the contribution
is made; or
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(B)the contribution made by a debtor exceeded the percentage amount of gross
annual income specified in subparagraph (A), if the transfer was consistent with
the practices of the debtor in making charitable contributions.

(b)The trustee of a partnership debtor may avoid any transfer of an interest of the
debtor in property, or any obligation incurred by the debtor, that was made or
incurred on or within 2 years before the date of the filing of the petition, to a
general partner in the debtor, if the debtor was insolvent on the date such
transfer was made or such obligation was incurred, or became insolvent as a
result of such transfer or obligation.

(c)Except to the extent that a transfer or obligation voidable under this section is
voidable under section 544, 545, or 547 of this title, a transferee or obligee of
such a transfer or obligation that takes for value and in good faith has a lien on
or may retain any interest transferred or may enforce any obligation incurred, as
the case may be, to the extent that such transferee or obligee gave value to the
debtor in exchange for such transfer or obligation.

(d)

(T1)For the purposes of this section, a transfer is made when such transfer is so
perfected that a bona fide purchaser from the debtor against whom applicable
law permits such transfer to be perfected cannot acquire an interest in the
property transferred that is superior to the interest in such property of the
transferee, but if such transfer is not so perfected before the commencement of
the case, such transfer is made immediately before the date of the filing of the
petition.

(2)In this section—

(A)"value” means property, or satisfaction or securing of a present or antecedent
debt of the debtor, but does not include an unperformed promise to furnish
support to the debtor or to a relative of the debtor;

(B)a commodity broker, forward contract merchant, stockbroker, financial
institution, financial participant, or securities clearing agency that receives a
margin payment, as defined in section 101, 741, or 761 of this title, or settlement
payment, as defined in section 101 or 741 of this title, takes for value to the
extent of such payment;
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(O)a repo participant or financial participant that receives a margin payment, as
defined in section 741 or 761 of this title, or settlement payment, as defined in
section 741 of this title, in connection with a repurchase agreement, takes for
value to the extent of such payment;

(D)a swap participant or financial participant that receives a transfer in connection
with a swap agreement takes for value to the extent of such transfer; and

(E)a master netting agreement participant that receives a transfer in connection
with a master netting agreement or any individual contract covered thereby takes
for value to the extent of such transfer, except that, with respect to a transfer
under any individual contract covered thereby, to the extent that such master
netting agreement participant otherwise did not take (or is otherwise not
deemed to have taken) such transfer for value.

(3)In this section, the term “charitable contribution” means a charitable
contribution, as that term is defined in section 170(c) of the Internal Revenue
Code of 1986, if that contribution—

(A)is made by a natural person; and

(B)consists of—

(i)a financial instrument (as that term is defined in section 731(c)(2)(C) of the
Internal Revenue Code of 1986); or

(ii)cash.

(4)In this section, the term “qualified religious or charitable entity or organization”
means—

(A)an entity described in section 170(c)(1) of the Internal Revenue Code of 1986;
or

(B)an entity or organization described in section 170(c)(2) of the Internal Revenue
Code of 1986.

(e)

(1)In addition to any transfer that the trustee may otherwise avoid, the trustee
may avoid any transfer of an interest of the debtor in property that was made on
or within 10 years before the date of the filing of the petition, if—

(A)such transfer was made to a self-settled trust or similar device;

(B)such transfer was by the debtor;

(Othe debtor is a beneficiary of such trust or similar device; and
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(D)the debtor made such transfer with actual intent to hinder, delay, or defraud
any entity to which the debtor was or became, on or after the date that such
transfer was made, indebted.

(2)For the purposes of this subsection, a transfer includes a transfer made in
anticipation of any money judgment, settlement, civil penalty, equitable order, or
criminal fine incurred by, or which the debtor believed would be incurred by—
(A)any violation of the securities laws (as defined in section 3(a)(47) of the
Securities Exchange Act of 1934 (15 U.S.C. 78c(a)(47))), any State securities laws,
or any regulation or order issued under Federal securities laws or State securities
laws; or

(B)fraud, deceit, or manipulation in a fiduciary capacity or in connection with the
purchase or sale of any security registered under section 12 or 15(d) of the
Securities Exchange Act of 1934 (15 U.S.C. 78l and 780(d)) or under section 6 of
the Securities Act of 1933 (15 U.S.C. 77f).
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26 U.S.C. § 9722 — Sham Transactions

If a principal purpose of any transaction is to evade or avoid liability under this
chapter, this chapter shall be applied (and such liability shall be imposed) without
regard to such transaction.
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18 U.S.C. § 152 — Concealment of Assets

A person who—

(1) knowingly and fraudulently conceals from a custodian, trustee, marshal, or
other officer of the court charged with the control or custody of property, or, in
connection with a case under title 11, from creditors or the United States Trustee,
any property belonging to the estate of a debtor;

(2) knowingly and fraudulently makes a false oath or account in or in relation to
any case under title 11;

(3) knowingly and fraudulently makes a false declaration, certificate, verification,
or statement under penalty of perjury as permitted under section 1746 of title 28,
in or in relation to any case under title 11;

(4) knowingly and fraudulently presents any false claim for proof against the
estate of a debtor, or uses any such claim in any case under title 11, in a personal
capacity or as or through an agent, proxy, or attorney;

(5) knowingly and fraudulently receives any material amount of property from a
debtor after the filing of a case under title 11, with intent to defeat the provisions
of title 11;

(6) knowingly and fraudulently gives, offers, receives, or attempts to obtain any
money or property, remuneration, compensation, reward, advantage, or promise
thereof for acting or forbearing to act in any case under title 11;

(7) in a personal capacity or as an agent or officer of any person or corporation,
in contemplation of a case under title 11 by or against the person or any other
person or corporation, or with intent to defeat the provisions of title 11,
knowingly and fraudulently transfers or conceals any of his property or the
property of such other person or corporation;

(8) after the filing of a case under title 11 or in contemplation thereof, knowingly
and fraudulently conceals, destroys, mutilates, falsifies, or makes a false entry in
any recorded information (including books, documents, records, and papers)
relating to the property or financial affairs of a debtor; or

(9) after the filing of a case under title 11, knowingly and fraudulently withholds
from a custodian, trustee, marshal, or other officer of the court or a United States
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Trustee entitled to its possession, any recorded information (including books,
documents, records, and papers) relating to the property or financial affairs of a
debtor,

shall be fined under this title, imprisoned not more than 5 years, or both.
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26 U.S.C. § 7201 — Attempt to Evade or Defeat Tax

Any person who willfully attempts in any manner to evade or defeat any tax
imposed by this title or the payment thereof shall, in addition to other penalties
provided by law, be guilty of a felony and, upon conviction thereof, shall be fined
not more than $100,000 ($500,000 in the case of a corporation), or imprisoned
not more than 5 years, or both, together with the costs of prosecution.
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